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Todd Hennis is not ths sort of man to under-

' e s t ima te t he dangers of w a n d e r i n g solo 
through an abandoned mine. The first time 
he went into the Mogul, a once-thriviriggold 

. mine high in the San Juans above Silverton, 
he took a professional crew from Utah with 
him to do an environmental reconnaissance. 

That was in 1996. Hennis didn't go back 
.into the mine for five years. His second visit 
almost killed him. 

A Harvard graduate in economics, Hennis 
purchased the Mogul by paying off its back 
t axes . I t 's one of a s t r ing of extensively 

[ worked mines in the famous Eureka District, 
• which produced^ forharie ingpld a century 

ago. The Mogul 
had last been a 
going c o n c e r n 
in 1965, b u t 
Hennis estimated that the mine still had four 
million tons of ore left in it. 

"I never planned tb operate the Mogul 
myself," he says now. "1 wasn't that stupid. I 
wanted to put together the geologic informa­
tion, prove up the repcr\'es and have a respon­
sible company come in and take it over." 

Before his first foray into the mine, Hen­
nis spent weeks clearing loose rock from the 
entrance by hand and shoring up timbers. 
His recon crew found .a clear .passage, tha t . 

extended sev-

mine, past, a 
point where a modest flow of water came 
down the walls — probably infiltration from 
a s t ream above. "The last 300 feet of the 
main drift was bone dry," Hennis recalls. 

His second visit was p rompted by an 
a larming call from state regulator?, who 
informecl him that the Mogul was discharg­
ing 165 gallons per minute of metals-laced 
water, making it one of the largest sources of 
mine pollution in the entire Upper Animas 

; Jliyer watershed. Heiyijs V'as stunned:.A rate . 

of 165 GPM was more than five times the 
flow he'd found a few years earlier. In late 
summer 2001, accompanied by a state geolo­
gist, he went back to the mine to investigate. 

They found a pile of loose rock and tim­
ber 35 feet inside the mine; a large pool of 
wa te r was t r a p p e d beh ind it. H e n n i s 
checked the air quali ty, shoved a p i p e 
through the debris to drain the pool, then 
returned an hourlater.^suited upin coveralls, 
with a h e a d l a m p and o the r e q u i p m e n t . 
While the state geologist was e lsewhere , 
Hennis waded through thigh-deep sludge 
toward the pile, determined to clear it away, 
, He d idn ' t b r ing his continued on page 29 
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air t es tmg equipment w i t h him this time 
I Ai^X tfec!BlP'«'^adbr©^eitetk*i3ugh the debris 
!.,. _ . _ — - * * - | g ^ E | With the atmoi 

i^^Sich was rich m 
^ ^ ^ o g ^ - ^ i ^ ^ ^ ^ ^ ^ x i d e but had h t t le 
^oxygen Afi^^rilftety s econds inside the 
Mogul Hennis felt as if e \ervthmg was going 
bhck aiound him 

"At first I thought I was just horribly out of. 
shape," he says. "Then I realized I was in bad 
air and about to black out. If I'd gone down, it 
would have been into three feet of water and 
slime, with forty pounds of equipment on me " 

Using his last reserves of strength, Hennis 
managed to make It back outside before he 
collapsed. 

He waited a week for the bad air to clear 
out, then returned with candles and air mom 
tors. This time he made it past,the debris pile 
then past the small flow of wa te r he 'd 
observed in 1996. The area t ha t had been 
"bone dry" before was now a swamp of metal 
precipitates and water. 

"It was like wading through molasses," he 
says. "Up ahead it sounded like Niagara Falls I 
went in another 300 feet, and water was flow­
ing from overhead, pouring down. We're talk­
ing about a torrent." 

Where was the water coming from^ Hen­
nis had his suspicions^ and his in\estigation 
plunged him into a long-running battle with 
neighboring mine owner's, st^te health and 
mining officials, and the Environmental Pro­
tection Agency. The fight has cost him thou-

: sands of dollars in legal fees and his dream of 
reviving the Mogul 

At die heart of the dis­
pute is a deal hammered 
out a decade ago between 
the Sunnyside Gold Cor­
poration and the state's 
Water Quality Control 
Division (WQCD), part of 
the Colorado Department 
ofPublic Health and Envi­
ronment, to settle a Den­
ver court case. At one point 
the largest employer in 
San Juan County, Surmy­
side stopped mining in 
1991 and then spent mil­
lions cleaning up its site 
and treating the toxic 
water that flowed from its 
mine. The court settle­
ment allowed the com­
pany to seal up the mine, 
installing bulkheads atthe 
portals and flooding its 
workings, in exchange for 
undertaking other projects 
to improve water quality 
in the Animas basin. 

Water discharges from 
several other mines in 
the area increased significantly after Sunny­
side bulkheaded its mine. Various par t ies 

'have advanced different theories about the 
reasons for the increased flow, and no one 
has ever established that Sunnyside's own 
mine pool is the culprit , possibly seeping 
into other mines through manmade connec­
tions or natural fissures. Still, in 2002, Sun­
nyside agreed to take on additional cleanup 
costs as par t of its exit strategy, including 
paying for sealing off the Mogul. At the same 
time, the company was allowed to transfer 
its discharge permit to a smaller operator, 
which has struggled to meet its obligations 
to t reat the remaining flow from the now-
bu lkheaded American Tunnel , one of the 
p r imary drainage points from the Sunny­
side mine. 

Last year, after a series of financial and 
legal setbacks, the water-treat ment plant at 
the American Tunnel was shut down. Since 
last fall, acidic, zinc-laden wate r from the 
American Tunnel has flowed untreated into 
Cement Creek, which joins up with the Ani­
mas River at Silverton. (Th? Animas, which 

sou th t h rough Durango and joins the San 
Juan River in NLW Mexico.) 

Mggulators say the discharge accounts for 
oHj^^geicer^esf the mine pollution pouring 
m ^ ^ e m e n t f Creek, a highly minera l ized 

got off cheaply, and a mile-wide loophole in the 
law allowed a major foreign corporation — 
Surmyside's parent company was acquired two 
years ago by Canadian mining giant Kinross 
Gold — to walk away from its long-term obliga­

tions, leaving a locai "straw opera­
to r" to take the fall. The entire 
episode, he says, has been an exer­
cise in regulatory inertia, as well as 
a lesson in the perplexing hydro-
logical questions that bedevil mine 
cleanup efforts. 

"Unfortunately, the regulators 
sold out almost all of our rights 
with this series of deals," he says. 
"Instead of following the law,, they 
threatened me with enforcement 
action. They forced me into doing 
their jobs, to some extent. The state 
has been completely gutless." 

Hennis thinks it's too early to 
declare the Sunnyside settlement 
a success, given the problems with 
the water-treatment plant and the 
unexplained flows from surround­
ing mines. "The worst-case sce­
nario is that further leaks develop 
from the Sunnyside mine pool," he 
-.ays. "The state's position is that 

Oh, sludge: Todd Hennis (left) 
suffered a "near-fatal" In the 
Mogul; until last year, water from 
the American Tunnel was treated 
In settling ponds (betow right) on 
his land. 

teclmology in t^e 4 t t e r Half of the twentieth cen-
tuiy But tougher environmental laws and a few 
blunders ofa hydrological nature made the Sun­
nyside an increasingly costiy proposition. 

In 1973, melting snowpack caused a breach 
in a tailings pond, sending thousands of tons of 
tailings into the Animas watershed, In 1978, a 
crew exploring a promising vein of gold drilled 
a borehole too close to the ancient glacial waters 
sitting on top ofthe mine. Lake Emma burst into 
the mine, flooding the workings with water and 
a million tons of mud, and pummeling a twenty-
ton locomotive into scrap. The Americari Tun­
nel turned into a geyser, spouting water more 
than a hundred feet into the air All that was left " 
of Lake Emma was a crater the length,of three 
football fields. Fortunately, no one was killed; 
the lake broke through on a Sunday afternoon, 
when mfne crews were at home. 

Standard Metals, Sunnyside's operator at 
the time, never recovered from the multimil­
lion-dollar cleanup bill. In 1985, Echo Bay, a 
Canad ian m i n i n g company , took over the 
mine for $20 million. Six years later, Sunny­
side was shut down for good. 

The mine closure had a devastating effect on 
San Juan County, the least populous county in 
the state. "We lost half our population," recalls 
Beverly Rich, the county treasurer and chair­
woman of the San Juan County Historical Soci­
ety.. "We went fi-om aboutaOO children to 43 kids 
in our school We lost one-tfiird of our county tax 
revenue. We lost a lot of our volunteer firemen — ' 
and good-paying jobs. Mining pays well, and 
tourism jobs don't quite cut the mustard." 

It was around this time that Todd Hennis set 
his sights on the Mogul. Hennis had grown up 

stream that winds past scores of abandoned 
mines in the district. They insist that, what­
ever problems remain, the Sunnyside deal has 
had a positive impact on water quality in the 
Upper Animas watershed. 

"The water quality in Cement Creek has 
always been very squirrelly," says Sarah John­
son, WQCD's a s se s smen t -un i t manager. 
"There's a lot of chemistry in that creek we 
don't understand. There is this confounding 
problem that there are diffuse sources of zinc 
in the watershed. It doesn't mean this isn't a 
problem; it just confounds the problem." 

"Protracted" negotiations with Sunnyside 
produced the best possible settiement, John­
son says. She defends the state's decision not 
to oppose the release of a $5 million bond to 
Sunnyside, on the grounds that it had demon­
strably improved water quality at a testing 
point.on the Animas below Silverton. 

"There were t remendous numbers of 
unknowns," she says. "We did the best we could, 
knowing the risk. Is the Animas River better off? 
That's the quesrion. The numbers we ,see down 
below Silverton are looking pretty good." 

these mines fluctuate in their flow and it's all 
natural. But what if the mine pool sprouts a 
dozen leaks, going into different parts of the 
Animas drainage, with no way to treat It? It 
could take five or six years for changes in the 
water quality to show up." 

There are roughly half a million abandoned 
mine sites across the western United Stares, 
including more than 23,000 in Colorado. The 
state doesn't have the resources to monitor 
the mines, and the extent of the water pollu­
tion caused by them is impossible to gauge. 
Some may represent only minor disturbances 
in the way groundwater deals with local min­

in Ohio coal country and had a fascination with 
metallurgy and mining lore. He wrote his thesis 
at Harvard on Australian iron-ore agreements, 
then became a metals trader in the commodity-
crazed 1980s — when everyone, it seemed, was 
going into geology or speculating in precious 
metals. The companies he worked for were 
buying entire mine productions from Peru or 
Australia or Canada and shipping them to 
smelters in Japan or Europe, riding the intri­
cate vibrations of supply and demand. 

Bitten by the mining bug, Hennis moved to 
Grand Junction and began makingtrips to Sil­
verton, exploring the local history and assess­
ing the aftermath ofthe Sunnyside shutdown. 
"Everybody thought Silverton was going to erals, but others have clearly caused major 

disruptions, exposing waterways to runoff dry up and blow away," he says. "You could 
from a highly acidic brew of tailings, mine buy a house for $25,000." 
dumps and metal ore. 

Discovered in 1873, the Sunnyside was one of 
the earliest and richest strikes in southwestern 
Colorado, and it endured longer than most. 
Besides gold, the mine produced silver, lead, 
copper and zinc with few interruptions until the 
Depression, then came back online with new 
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Defunct mines in the area were available for 
a price that amounted to clearing the tax liens. 
Hennis saw an opportunity in the Mogul, a 
much smaller mine than the Sunnyside, but 
large by local standards, with 20,000 feet ol 
workings and much untapped ore, Pie began 
making inquiries. continued on page 3C 
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"If I had it to do ail over again, I never would 
have gone withiii a million miles of it," he says 
now. "It's been interesting, but when you talk 
about an industry that will kick your behind on 
a regular basis, that's the mining business." 

Hennis had barely started in the business 
when he learned of the increased discharge 
coming out o f t h e Mogul. Under pressure, 
from state regulators to fix fhe problem, he 
began to look into the possibility that the new 
flow was coming from the mine pool that had 
been created by sealing the Sunnyside. Official 
maps of the mining operations showed that 
the underground workings of the two mines 
were connected at one level A.n'iljsis of the 
new flow showed that it conta ined a high 
amount of fluorine, and a United 
States Geological Survey official 
told Hennis that the most likely 
source for the distinctive tluorme 
•'tag" was the mine pool itself 

Even more persuasive, in his 
view, were the documents that 
Hennis came across as he traced 
the history ofthe settlement agree 
ment between the state aiid Sun­
nyside. One 1995 memo to WQCD 
officials, which Hennis calls the 
"smoking gun," lays out Sunny 
side's calculat ions o f t h e risks 
involved in plugging its mine; 

"Limited quantities of water 
may escape through the Erenne 
man Vein after filling the mine 
pool. The mit igat ion proposed 
for this settlement is intended to 
mitigate effects ofthis eventual­
ity, if it should occur." 

The Brenneman Vein was a 
. direct path from the Simnyside to 

the Mogul. A Sunnyside conbul-
tant ' s mode l ing of poss ib le 
results predicted that if the mine 
pool found a "preferential path ' 
along that course, it would dis­
charge frorri the Mogul at a rate 
of 160 gallons per minute within 
months ofthe bulkheading. And 
that, Hennis claims, is precisely 
wha t happened . "They hi t the 
maik on this perfecriy," he says 

But Sunnyside officials didn *" 
agree with Hennis's conclusion-^ 
They claimed that the mine pool 
never reached the level that con­
nects their mine to the Mogid — 
although since the bulkheading, precise calcu­
lations of the pool's dimensions or toxicity 
have become impossible. And they suggested 
that the increased flows at other mines might 
snnply be a sign tha t the area 's "na tura l " 
hvdiological system has been restored. 

Larry Perino, Sunnyside Gold's reclama­
tion manager, likens the situation to plugging 
a drain; water that would have previously 
flowed out ofthe American Tunnei now goes 
elsewhere, but that doesn' t mean the mine 
pool is leaking. "One of the scenarios is that 
their water was being treated by us and no 
longer is," he says. "The water is probably 
going vvhere it used to go." 

State regulators have taken no official posi­
tion on the origin of the increased flows at the 
Mogul and other mines in the area; cases of 
alleged "water t respass" are a civil matter, 
thev note. But they also say they anticipated 
that the creation ofthe mine pool would alter 
the hydrology of the mountain. "When you 
put the plug back in, you're tiying to re-estab­
lish that groundwater regime, so springs and 
seeps that might have been drained start flow­
ing again," says Bruce Humphries, minerals 
pi ogram supervisor for the Division of Miner­
als and Geology. "That's expected." 

Also skeptical of Hennis's claims are mem-
bei s of the Animas River Staiceholders Group, a 
coalition of local, 6tate and federal agencies, 
mining companies and others interested in pro­
tecting and improvingthe watershed. "After the 
Sunnyside bulkheads were put in, both the 
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Mogul and the Gold King mines started dis­
charging more water," notes Bill Simon, the 
group's coordinator. ''But it would be silly to say 
that's from the mine pool. We don't know that." 

Sunnyside Gold is a member of the stake­
holders' group, and Simon says the company-
has been "a great cooperator in the basin with 
respect to environmental cleanup." But he 
also acknowledges that other s takeholders 
had concerns about many aspects of the deal 
that the company reached with the state — 
including Sunnyside's assurances that bulk-
heading would eliminate the flow from the 
Amer i can Tunne l . H i s group has b e e n 
involved in sealing other mines, Simon says, 
and there's always some seepage from frac­
tures around the sealed portals 

"We expec t a 50 p e r c e n t r e d u c t i o n of 

and turned it down, and later ended up chang­
ing sheets in Telluride for siix bucks an hour 
when the mine went sour on him. 

Hennis took the deal. 

Up zinc creek: Since fast fall, GoM Kbig has iHscharged acidic mfne 
water directly into Cement Creek. 

metal- loading in our bulkheads," he adds. 
"Sunnyside promised more , and t he s ta te 
bought into it. Everybody bought into the pro­
gram. We did have comments, and some of 
them weren't heeded." 

But seepage from the bulkheads wasn't the 
problem plaguing Hennis; it was all that sludge 
coming out of the Mogui. "It was a large water 
flow that contained a lot of metals," he says, "I 
knew that would put me on the state's hit l ist" 

In 2002, shortly after finding the "smoking 
gun" memo, Hennis decided to sue Sunnyside 
Gold in San Juan County. "One day after we 

" f fiBs pa 'I i i alstt 39 .isiistry ffsat w i kisk par 

beiiini m a regular feasis, ttiaf s fts mmi business." 

filed the lawsuit , the i r lawyer cal led my 
lawyer," he says. "This was after stalling us for 
close to a year, saying this was a totally natural 
phenomenon, blah, blah, blah. He said, 'We 
can settle this.'" 

The deal Sunnyside offered wasn't quite 
what Hennis had hoped for. But he thought 
about the hundreds of thousands of dollars it 
would take to go to trial and try to prove that 
Sunnyside was responsible for the toxic water 
invading the Mogul. He thought about a man 
he knew who'd been handed a million-donar 
check for his mine back in the crazy Eighties 

The deal was a complicated three-way swap 
between Sunnyside, Hennis's San Juan Corpo­
ration and another local operator. Gold King 
Mines. Hennis gave up his mine, and Sunny­
side agreed to pay $500,000 to bulkhead tliG 
Mogul and a n o t h e r mine , the Koeh le r , In 
return, Hennis received title to property Sun­
nyside o w n e d nea r the A m e r i c a n T u n n e l , 
including par t ofthe ghost town of Gladstone. 
Gold King took over ti t le to the Mogul and 
was paid by Sunnyside to do the bulkheading. 

Hennis says he received no cash in the deal, 
just a $199 000 note on the Mogul. And there 

w a s a c ruc ia l ca tch : H e w a s 
required to lease back to Gold King 
the four settling ponds on the land 
that his company had received. The 
ponds were an essential component 
o f t h e water- treatment plant next 
door, which Gold King was taking 
over from Sunnys ide . I n effect, 
Sunnyside was ridding itself of the 
requirement to treat the waiter still 
flowing out ofthe American Tunnel 
by transferring its discharge permit 
to Gold King, along with $172,000 
in "startup fijnds." 

Gold King p r e s i d e n t S teve 
Fearn is a longtime Silverton resi­
d e n t wi th ah e n g i n e e r i n g back-
g round ; he's also been act ive in 
local economic development plans 
and h a s sought to b r i n g m i n i n g 
back to the county. Fearn , w h o 
took over the Gold King mine six 
years ago, says the deal with Sun­
nys ide b r o u g h t h im c l o s e r to 
leviving an operation that hasn ' t 
been in commercial p r o d u c t i o n 

Z since 1925; the deal allowed him to 
' pipe Gold King's discharge to the 

American Tunnel for treatment. 
"TheGold Kinghas a discharge 

^ that's relatively small, but it needs , 
= to be treated," he explains . "We • 
1 saw this as an opportunity. There 
\ was an ex is t ing p lan t , and we 
= could treat the Gold King that way. 
\ We thought it was going to be a 
" w m - w i n situation, but not all of 

the players stayed in position." 
One local describes Fearn as a 

"dreamer." Others regard h im as 
more o f a p r o m o t e r than a mine opera tor , 
without the kind of backing needed to sustain 
a full-scale mining venture. Hennis says he • 
had his own reservations about Fearn's abil­
ity to take over Sunnyside's water- treatment 
requirements. But the state didn' t object to 
the move , and in early 2 0 0 3 S u n n y s i d e 
handed its water-discharge permit to Gold 
King. Wi th in a few weeks, Sunnys ide had 
r e c l a i m e d its $5 mil l ion b o n d and b e e n 
declared in full compliance with its obliga­
tions under the court settlement. 

WQCD's Johnson says her division has little 
recourse under the law to 
prevent such a permit trans­
fer, even if the new operator 
offers nothing in the way of a 
track record or financial guar­
antees. ' 'Unfortunately, we 
don't have a means test," she 
says. "We ask a lot of ques­

tions and explain about the liabilities. But we 
don't have the authority to refuse on the basis ' 
that we just think it's going to be a bad risk. In 
this case, it looked like it was going to be a go." 

But d i spu tes arose among the pa r t i e s 
almost ft-om the start. Hennis.demanded that 
Fearn produce proof of liability insurance as 
part of the deal to lease back the ponds to the 
t reatment-plant operation; when the proof 
wasn ' t forthcoming, Hennis went to cour t 
seeking to evict Gold King from his property. 
"I can't have that site uninsured," Hennis says. 
"It's endless liability." 



. Gold King eventually p roduced proof of 
insurance, forestalling the eviction. But the 
company also ran afoul of the state for failing 
to keep current on its bonding obligations. 
The Division of Minerals and Geology has 

' s ince assessed $11,000 in civil pena l t i e s 
against the company and revoked its reclama­
t ion permit , essentially ba r r ing any active 
mining on the property. 

Fearn attributes his problems to the unfa­
vorable terms ofthe deal with Hennis's com­
pany and the difficulties in obtaining bonds 
from insurance compan ies in t he wake of 
September 11. "Ifyou want a bond now, it's 
basically cash," he says. "Unfortunately, we 
signed a very bad lease wi th [Hennis] . He 
started trying to terminate the lease within a 
mon th of our ge t t ing it. It cost us a lot of 
money, and we had other things in our busi­
ness plan that weren' t working, so we were 
getting hit on both sides." 

One of the things that wasn't working was 
the effort to take over an old mill on t he 
Upper Animas and make it profitable. With 
t h e suppo r t of t he An imas s t a k e h o l d e r s ' . 
g roup , one of Fea rn ' s c o m p a n i e s s o u g h t 
approval to process raw mine dumps at the 
Howardsville mill. The idea was that Fearn's 
company would get paid to dispose of the 
w a s t e , and prof i t s f rom se l l ing m e t a l s 

. extracted from the dumps could be used to 
fund more waste-pile removal. But Fearn's 
company never processed any o f t h e thou­
sands of tons of rock trucked to the site. Its 
s tar tup money was consumed, Fearn says, by 
the higher-than-anticipated costs of obtain­
ing regulatory approval. 

"We finally got the permi t t ing issues all 
• solved, but by that time we'd run out of money/' 

he explains. In the end, the former owmer ofthe 
mill foreclosed on the property and was stuck 
with the job of disposing ofthe dumps. 

Gold King aJso struggled with its operation 
• ofthe water-treatment plant. Under the per­

mit, the water flowing out of the American 
Tunne l was supposed to be t r e a t e d wi th 
chemicals to lower its acidity and then run 
t h r o u g h the se t t l ing ponds , w h i c h wou ld 
absorb the heavy metals before the water was 
released to Cement Creek. WQCD required 
weekly reports monitoring the chemistry of 
the treated effluent. But the plant was out of 
service for weeks. On several occasions, the 
reports indicated that the discharge exceeded 
acceptable levels of zinc or other indicators; 
many weeks, the moni tor ing simply wasn ' t 
done. State records indicate that Gold King 
failed to provide moni tor ing reports for 30 
weeks in a 52-week period. 

Fearn has several e xp l a na t i ons for t he 
spotty performance. An avalanche hindered 
access to the plant and took the opera t ion 
down for several weeks one winter, he says, 
and problems with the aging equipment at the 
plant , the changing chemis t ry of the flow 
being treated, and other factors contributed to 
the fluctuating test results. At one point the 
power was off because Gold King hadn't paid 
its utility bill, but Fearn brought in a backup 
generator to keep the plant running. "There 
were violations, technically, but there were 
reasons for them," he says. 

Hennis considered the failure to comply 
with the discharge permit a violation of Gold 
King's lease, and last fall he went back to court 
with another eviction action. He also met with 
Mark Pifher, then-director of WQCD, to regis­
ter his frustration with the division's lack of 
action on the violations piling up at the treat­
ment plant. "He signed the cease-and-desist 
order right in ftont of me, which surprised the 
hell out of me," Hennis says. 

Gold King was ordered to stop violating the 
state's Water Quality Control Act and to bring 
in an outside exper t to. evaluate the plant 
operation. In November, ajudge granted Hen­
nis's eviction action; without access to the set­
tling ponds, the plant was shut down, and the 
untreated water began to flow directly into 
Cement Creek, prompting another cease-and-
desist order 

Fearn says his company doesn't have the 

funds to comply wi th the s ta te ' s orders at 
present. "We still th ink there 's potential in 
t he area, and w e ' r e w o r k i n g on t ry ing to 
refinance," he says. 

He insists tlie continuingdischarge is "not an 
issue for water quality in the basin." The bulk­
heads Sunnyside installed reduced the flow in 
the American Tunnel frory 2,000 gallons per 
minu te to less than a h u n d r e d gallons per 
minute; that's a far cry from the situation that 
existed at the Sunnyside twenty years ago, when 
the mine emptied 100 pounds of zinc a day into 
the watershed. The remaining seepage consists 
of groundwater, Fearn says, with a chemistry 
similar to that ofCement Creek itself, which is 
already high in zinc and low in pH — as acidic as 
a can of Pepsi, and devoid of aquatic life. 

"It's a violation, no question about that," he 
says. "Is it doing any real damage? No." 

Although Gold King could be subject to fines 
as high as $10 000 per day for the violations, 
WQCD has imposed no fines at all since the first 

i f •»•» 

ce^e-and-desist order went into effect nearly a 
year ago. The state hasn't even tried to collect 
the $11,000 in civil penalties imposed for Gold 
King's failure to keep the mine's reclamation 
bond current. Officials say that they're serious 
about enforcing the law, but . that they had 
hoped to find some "behind-the-scenes" solu­
tion that would head off fm-ther court batties. 

"I don't believe the time in this situation has 
been that extensive," says Scot t Klar ich, 
WQCD en force ment-team leader "Certainly, if 
you get in the civil arena, those processes-are 
time-consuming. We would have responded 
differently if the environmental impacts were 
more significant." 

According to Johnson, the federal Clean 
Water Act and the Colorado laws modeled 
upon it aren't really designed to address prob­
lems with mine flows. "The Act was passed in 
the 1970s when the issue was indust r ia l 
plants she notes People could turn ojf the 
discharge It didn t emision mimng, where the 

discharge goes on and on, even after the indus­
trial process is over. We're t iying to use tools 
that were developed to fit a different situation." 

According to a Sunnyside Gold report, the com-
pany has spen t a round $25 mil l ion in costs 
associated with closing the mine and related 
cleanup projects since 1991. That 's more than 
its parent company. Echo Bay, ever saw in prof­
its from the gold taken from the mine. 

As part o f t h e consent decree in the court 
case, Sunnyside removed m i n e tailings and 
took on reclamation tasks at several other old 
mine s i tes in the area . T h e resul t has been 
some improvement in water quality for tribu­
tar ies feed ing i n t o t he A n i m a s , especial ly 
Mineral Creek, and consistently better-than-
predicted water quality for the Animas below 
Silverton, wi th average zinc and acidity levels 
lower than they were six years ago. 

The whole consent decree was based on a 
bas in-wide a p p r o a c h to continued on page 33 
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T h 6 S\r l9gUl continued from page 31 

water quality," says Sunnyside's Perino, "and I 
think that's been fairly successful. Ifyou look 
at the total reduction in metal-loading, there's 
been quite a bit of success." . 

"We' re moving forward pre t ty wel l , " 
agrees Simon of the s t a k e h o l d e r s ' g roup . 
" T h r o u g h o u t the Animas , we ' r e see ing 
increased fish population. Trout are repro­
ducing on their own in the stream, and that's a 
good indication that things are improving." 

Up on Cement Creek, though, the picture 
is more confusing, with reams of conflicting 
data and puzzl ing spikes in metal-loading. 
Readings from last March indicate that the 
amount of zinc in the creek is almost three 
times higher than it was three years ago. This 
springwas wetter than usual in the San Juans, 
and the heavy runoff may be scouring salts 
from mines that were dry before, but firm 
conclusions are hard to come by. 

State regulators also don't have much cur­
rent data on how sealing the Sunnyside has 
affected flows from nearby mines. Last Octo­
ber, a Division of Minerals and Geology offi­
cial asked Sunnyside for information on that 
point; the company has not responded. But 
while the.division would like some answers, 
particularly regarding the mine pool's impact 
on the "general hydrologic balance" of the 
area, the inquiry isn't an urgent one, "Even 
though we want Sunnyside to address the 
flow issue, at this point we don't see it as Slav­
ing a significant impact on water quality," 
Humphries says. • 

Two years ago, Sunnyside sought to have 
fourteen acres of un-reclaimed land around 
t h e Amer ican Tunne l reclassified as an 
"industrial site" and have its reclamation per- • 
mit transferred to Gold King Mines. Hennis 
fought both maneuvers, arguing that the pro­
posal would allow Sunnyside to walk away 
from a blighted area. He also discovered that 
part of the land in question belonged to oth­
ers , including the federal Bureau of Land 
Management, which was interested in restor­
ing its portion to rangeland. Although the 
state initially failed to notify the BLM of the 
proposal, the bureau ultimately objected to 
the change, and it was denied. 

The BLM has since taken a greater interest 
in the future of the site, providing a grant to 
San Juan County to explore the legal aspects 
of operating another.water-treatment plant on 
Cement Creek. The Animas stakeholders' 
group is keenly interested in the project, and 
the EP.A.is providing so.me technical expertise. 
"We'd like to get a plant back in operation," 
says Simon, "not only to treat the American 
Tunnel flow, but other Joaders." 

Such a plant could cost anywhere from 
several hundred thousand to several million 
dollars to build. Hennis doesn ' t think the 
pub l ic shou ld have to foot the bill. The 
rationale for Colorado's supposedly tough 
reclamation laws and bondingrequirements, 
he notes , is to avoid ano the r bai lout like 
Summitville, the 1992 mine disaster that poi­
soned the Alamosa River and saddled tax­
payers wi th an es t imated $150 million in 
cleanup costs when the mine's owner, Galac­
tic Resources, declared bankruptcy. 

"The days ofthe rape-and-run miners are 
over," Hennis says. "Especially the Canadian 
companies like Galactic, that felt they could 
come to Colorado, mine, and leave the whole 
mess for others to ciean up. I would like to see 
Sunnyside's corporate parent step forward 
and take some responsibility. I think they 
should contribute heavily to building a water-
treatment plant and operating it." 

It 's too early to say what role, if any, his 
company might have in a future water-treat­
ment operation, Perino responds. "We have 
done everything we committed to do," he 
says. "We're wai t ing to see what the final 
steps might be." 

Stuart Sanderson president o f the Col­
orado Mining AssocnCion s i> s there a ti en 1 
in the mdustry toward zero dis^hirgeopei i 
tioijs- ^ n . ^ f o r i to -wpii j Q n ^ | ^ i ^ ^ ' ^ H | • 

treatment issues sach as those in the Eureka 
District. His group is seeking "Good Samari­
tan legislation" that would make it easier for 
mining companies to voluntarily clean up old 
abandoned mine sites. 

"This is a problem that dates back to the 
n ine teen th century," Sanderson 
says. "We encourage stewardship 
tha t goes beyond wha t the law 
requires , bu t the companies are 
often reluctant because they don't 
want to pick up the liability that 
comes with taking over a site." 

Sunnyside is currently reclaim­
ing the settling ponds on the land it traded to 
Hennis for the Mogul. The property is close to 
Silverton Mountain, an extreme ski area that's 
drawing rave reviews as well as increased 
attention to the old mining district. 

"There are other reasons why Todd wants 
to see tha t area c leaned up ," says county 
t r e a s u r e r R ich . "Min ing c la ims t ha t are 

access ib le are going t h r o u g h the roof. 
There's going to be development up there." 

An Oklahoma developer that 's had deal­
ings with Gold King has proposed half-acre 
homesites in the area, but the county commis­
sioners nixed the project. The entire Glad-

"Trout are reproducing on tfieir own in fhe sfream, 

and that's a good Indication that things are improving." 

stone townsite could be an ideal place for a 
campground and RV park, Hennis says, but 
his efforts to obtain a federal cleanup grant for 
the site hit a snag after a confusing call from 
an EPA official. "She said, 'We're taking the 
view that you have not taken due care to pre­
vent further pollution by allowing these ponds 
to remain, but we reaily want the ponds to 

remain there, and we want a deal to use them' 
— all in the same sentence," he recalls. "I was 
just agog. Now I've had to h i re an environ­
mental attorney, at S265 an hour, to try to talk 
some sense into them." 

IVIining is fading into the past in San Juan 
County. The county historical society 
recently opened a mining museum in 
Silverton that features many artifacts 
from the Sunnys ide ope ra t ion , from 
the 1880s to t he 1980s. But t he old 
mines still make their presence felt — 
as env i ronmenta l b u r d e n s , financial 
headaches, potential real estate. 

Hennis says he never received the payments 
due him for selling the Mogul, and he's now in 
the process of foreclosing on certain portions of 
the property. But not the main portal , where 
some water still seeps past the bulkhead. That's 
somebody else's problem now. 
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